IN THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUTT

JOHN DOE; AMERICAN CIVIL LIBERTIES
UNION; AMERICAN CIVIL LIBERTIES
UNION FOUNDATION,

Pluntiffs- Appelless,

Mo, D5-4834G

5

ALBERTO GONZALES, in his official capacity
as Atlorney General of the United States;
ROBERT MUELLER, in his official capacity as
Director of the Federal Burean of Investigation;
JOHN ROE, Federal Bureau of Invesligation,

in his official capacity,

The govarnment ariginally gagged the ACGLU from
disclosing the fexl that appears below in while on
black background, ariginally arquing thal its release

wauld threaten national security. Tha governmen! has
now given up its legal batfle aver the gap and agreead
that the information could be raleased lo the public,

Defendams- Appellants,

e gl g T e T T e et N M o T T T o i’ 5

MEMORANDUM IN OPPOSITION TO
EMERGENCY MOTION TO VACATE STAY

1. On September 20, this Courl issued a stav pending expedited appeal 10 preserve the status
quo, prevent significant harm to the public interest, and forestall the plaintiffs from mooting {he
government's appeal by disclosing the identity of the NSL recipient in thiz cese. Barely 48 hours
later, the plaink s have retumed to this Count to urge thad the stay be vacared

The occasion for the plamtiffs’ motion iz _
S R ————
as the plaintiffe themselves acknowledge, _



number, emaeil address. nd to obtsin same-day sccess (the only option that would have permitted

access before the information was withdrawn from the database), credit card information

I I'.. el ER R TS RIVEN Library Conmection's idenfity was available on PACER beginning

[ on August 31 BelI R e CRUE TRig that date 15 Correctees

d the plaintiffs’ declaration does
aol demonstrals that it 15), there 15 no reason (o think that REENEE RGBT RCEIRE LI LN TEER-RAE

i

there prior to the publication of the Mew York Times article on September 21.

A



subject of the NSL. A member of the public who wishes to access the district conrt’s ECF webiite

publication of the Times article, and the document hes since been removed from the poblic decket

over the plaintiffs’ objectionfRENGRINELESTSN I Y

R RS BRI REERI el this erTor demonstrates s lack of due diligence on the

S O TA AT T AR VS H et R R s Ta e exiraordinarily limited time that

o

the district conrt provided for the povernment to identify needed redactions in the parties’ papers.

& explaned in the attached declaration of the government's trial counsel. the district court issued
an oral orcer on the afternoon of August 30 that directed the parties to prepare and file redacted
versions of all pleadings {other than the already-redacied complaing) before 10000 a.m. the nest day,
when the cowrt was scheduled to hear oral argument on the plaintiffe preliminary injunction motion
See Declarstion of Carlton E. Greene § 2 (Exhibil B imfra). As a reselt, the government M

LR reviow and redact approximately 167 pages of filings, containing o J number of

BTSSR LDt A el y=b =iy i in] LibTary Cononection, in less tham 24 Bhours, at the same fime that fhe

ihe extracrdinsrily ex

leintiffs occarred during edited redaction process, but instesd that a greater



SRR SO RN RO TR, And, to repeat, even the plaintiffs do not suggest thar W

errgr itself brought Library Conpection’s identity to the actnal attention of the public

R R g RS B he publication of the New York Times article does not itself

moot this ap the appeal will become moot if this Court vacates the stay and
m thereupon publicly discloses its identity. See, e.g., Providence Journal Co. v, Federal
Bureau of Investigation, 595 F.2d 889, 850 (1" Cir. 197%). Wthat happens, the government will have
been deprived of its opportunity to obtsin uppellate review of the district court’s mling regarding the

=

constitutionality of Section 2709(c). In that event, the only appropriaic course of action would be
for this Court to vacate the district court’s then-unreviewable ruling,

"It is well-established that, when s matter becomes moot on appeal, federal appellate courts
will generally vacate the lower court's jud@ment except where actions attributakle to one of the
parties rendered the appeal moot or the district court judgment had already been subjecled 1o
appeliate scrutiny to which tha losing perty was entitled.® * * " Catazano v Wing, 277 F.34 99, 108
(2d Cir. 2001}, The Supreme Court established this basic rule tn United Staler v. Hunsingwesr, fre.,
340 115, 36 (1950%, and it has been followed by this Court on numerous occasions since then, See,
e.g., Russman v. Board of Edue, of Enlarged City Schoal Dist, of City of Waterviier, 260 F.3d 114,
1Z1-22 {2d Cir. 2001, Van Wie v, Pataki, 267 F.2d 109, 115 (24 Cir. 2001}, Maley v. Pataki, 0

F.ad 137, 142 (2d Cir. 1905).

ppeal 1= rendersd moot by actGons

Munsingwear vacalur 13 particufarly aporopnaic when the
over which the appellani itselfhas no control. As the Suprems Cour has explained, *{a] party who
seeks review of the ments of an adverse ruling, but is frustrated [from obtaining review] by the

vagarics of circumstance, ought not in fairness be forced 1o acquiesee in the judgment.”” 75



Rancorp Morigage Co. v. Bonner Mall Fartrership, S13 1.5, 18, 25 (1994). And*|t]he same is true
witen moatness regults from wnitaterzl action of the party whe prevailed befow.™ fd @ Russman, 260
F.3d o1 122 (“where the appellee Bas caused the case to become mool, we vacale the distric! coust's

Juidgment 1o prevent the appellee from insulating  favorable decision from appellate review™),

In the event that this Court 11fls 11 sty amd RIS e BMt Ttk 1iscloses its idenlitv. this

lication

appeal will present a classic occasion for vacatur ender Munsingwear. PR L

identity by ke

ety 1lself following the lifting of the stay will render this appeal moot and divest this Court

of the New York Times article, SUiScReRlaiaivtraleb a1 DT ATY CoRnection’s

of Aricle Il jurisdiction to review the district court’s First Amendment ruling. See, e.z., fn re
Burger Bays, Jnc., 94 F3d 755, 759 {2d Cir. 1996), The govemment has done everylhing in its
power lo avoid thal outcome and preserve this controversy for appetiate review: i has fled an
expedited appeal, sought and obtained a stay pending appeal, end is now opposing the plaintiffs’
efforts to vacate the stay. If this appeal is rendered moot, it will be despite, rather than because of,

the government's elforts. And vacatur would be equally appropriate TRietRer ah i o,

wiith the Fovernment and view the publication of the most recent Wew York Times article a5 the

mooting event, for neither the publication of the article nor the underlying error in managing tha

PACEE databaze imvolved sny action by the Exécutive Branch to moot the caze.

The precedents of the Supreme Count and this Court make shsolutely clear that, when an
LT 18 -,'_n:i"-' '-'.'.,‘: i1 tig |i5;_';:: 1) T .':,‘. evies Ol a distnct cor .rj-_-‘_ 1o in thir '-;-_-'_i':j:'-_r!_ i
“cught not in fairmess be forced Lo acquissce in the judgment,” but instead is eatitled to have the

judgment vecited Hommer Mall, 513 1.5, a1 23, To allow the judgment to stand would be to permit

the plaintiffs to “insulat[e] a favorable decision from appellate review.” Russman, 260 F.3d ;1 122,



