UNDER SEAL

05-4896-cv

IN THE UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

JOHN THE, AMERICAN CIVIL LIBERTIES TTNTOM, and
AMERICAN CIVIL LIBERTIES UNION FOUNDATION,

Plaintiffs-Appellees,

V.

ALBERTO GONZALES, in his officiul capavity as Attoroey Generul of the United States,
ROBERT 5. MUELLER 11, in his official capucity as Direelor of the Federnl Burésw of
Iovestigation, and JOHN ROE, Federal Bureaw of Tnvestigation,

Defendanis-Appellanis.

i T W

ON AFPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE IMSTRICT OF CONNECTICUT

During the course of the litigation, the
goverment failed to redact references to

SUPFLEMENTAL APPENDIX Uhrar.y.' Ciunnen!iun.-::lespite its arg!er_tnt
that disclosure of Library Connection's

identity would harm national security.
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and the ACLUT has been to stem the bocklash on ¢ovll Haerties that hac micen ploce m the name
of national security. Jd 7. In particular, the ACLL and the ACLUF have been (he leading
voicz of opposition to cortkin provisions Pamiol Act o, Throwgh neir combined publi
etucuion, Bdgation, and iebeyvimp effore, the ACLLU and the ACLUF contime 1@ play & cnnee!
role i infloencing the public debate over the Pamiol Act. /& Lawrer for the ACLUF ropresent

Libmry Commection o this actian. Ao 21 Ol Exh, &
Iy |

C The Maticos! Security Latter Served on Library Connection
-l.':-|-§ “ FBI :..3:51_' af the F H'.-J;.'.-".Hiﬂf:,,
seform bian tieat the FHT wounld be serving an NEL ﬂ_“t‘.ﬂi. oG,
_i—.:i not depcnhe the substarce of the lefier, and did no ]1011.".‘_,'_,1‘.‘ll.‘ll.|.l
the MEL's non-disclosure provision, Jd _ a.t:h‘cr]- who conld receive
gervice of the MNEL, am‘.*._n:-lrl i thlu ahf
“w parld Teceres peovice. S
Dn“m ;-.:-.mh.tr-ﬁc'.-i.vgreﬁ. the MSL {hercimafier
_:EL"I '-f-“ eci 17, The lstier, which iz dated
-.E on FBI |stieshesd ond signad by ﬁtft:|dm1“
“ I-',Ell_'Jh-isim J'd.,“):'.:!. Exh &, The NSL states LI'HL-
u “heraly direeted 10 provids tn the Federal Burean of Investiganon {FBI} any and

all subscriber miormacion, billing information and acceae loge of eny person or entiny”™ related 1o

i

The HEL doos not specify any procedure by w]‘.iuh":?ﬁ challenge the validiy

of the NSL. RO 5. The NSL sntes thar 12 15,0 § 2705¢0) “prohibits any
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tibrarics and library essocistions, both locally end nationally, to discuss aod devebop standardined

procedures and policies for respanding io the receipt of fitars MELs n]ucl. "":|5"
D=zl A931-32. Sipee I.'HE_JE]_ WS wn'ﬁd-has recelved phone

calls from libreries asking questions sbout the Patmiot Act. |Chase Deel 16, For fear of
vioiating the gag, he has “remained glen: abowt amy end 81l aspects of the N5L power, inchading

iis mece exigtence,” fd

_dn:remnr: are also gapeed from informing itbrary puiroas about the
NEL. -J:I:J. Til3, 2. Library patrons are “generally not awars that the FBI can demand
their electronic and paper records withont their knowledge ind consent.” Jd 913, This
inforemation i critical 1o memy library patrons, ecavics many lbrary patnons “take the nght of
privacy within libraries very seriously,” and “use hooke and computers within lbraries under the
assurepiion thet what they read and view is prvate and free Som govemment monstonog,.”

-Der_L 120, ser aivofJR=c 4ts. Bu for the me, “{ml‘.ﬂ

discione the threp that WSLs pose m intellecmal fresdom, and discuss that threat with other

libraries, Ubrary assocations, and the pubicIRRR=cL o 11, 13204, 167, 20, SN

Decl ¥528-29, 31, 33, 35,

The pag is slso preventing plaintiffs from disclosing information about the MEL to
Congress, who is currently considering legislstion to ament Section 2709 and other provisions of
the Patriot Act. Romero Desl 12124, 2"-..m-uc|. TI5-36; see ale ecl,
PL5-2(t. The queston of whether the FBI hes osed Pefnol AGl provisions 1o oblzin inforrmation
ahout library petrors hes been of extracrdinary interest in the librery cammumity, inthe media,
ard in Congress. Romers Decl. T4 [ Dect 920, [N =-! 752, 36, Pluiniffs
ACLU, and ACLUF have worked closely with librarians snd library associations in publicizng
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njanchon has been satieled.”); Beal v, Srem, 184 F.3a 117, 123 (2d Cir, 19956 ™4 sianoie fiae
thrextens treedom of expression oo signifizen: degres by s nature gives rise to imreparable
iy, ™Y Bery v Ciry of New York, 57 F.3¢ 689, 693 (2d Cir, §9%6) MVioletions of First
Amendment rights are commonly considered ireparable injuries for the purpodes of 8
prelimimary Injuneiioen ™). ’

Plaintiffe ere entitled to prelismingry rehel becanss the pap is rreparbly hamming el
First Amendment rights. The gag is preventing plaintiffs from disclosng fully protecied cpeech
ghout the government’s use of exparded powers under the Pamot Act to demand sensitive
records fror libranies .ﬂ's_:lu:l 'ﬂl]-:‘.L‘l;-}mi. T23-36; Romero Decl, 9921+
24, 1730, _amnm to commumicate this information m—
end their pairons, o other libraries and Gbrary aseocistions jn_.mui nround 1he

country, o the general public. and to slected officials, S-Dnﬂ 9l ;-10;_ Diecl.
'Hlﬂ-iﬁ.—ﬁ particalarty concemned that mamy libntries around the coantry do

mak kmow the FBI can use the MSL power o demand s=nsitive reconds sbout tlibrary pawons. See
.‘:Eﬁl. 191, But for the gep, Phuntiff Liorary connection would disclose this information
-m. 1 |-zu-m TE-36

Plamtiff ACLL), wiich has been the lmading voice in opposing expanded surveillone:

powers tmaler the Pamiot Ace, wants o disclose the information to 15 members, to the medio, to

the general pubdic, and to Congrese. See Romero Decl, §7-24; 27-30, In particolar, plaintiffs

wish i discloss the information immediately m ardes o contribute vital imformation to the

public debate about whether to limal or expand Parrdor Act powers, [d YRE7-25, If Congrees

were aware that the FBI §s using the NSL provision against libreries, it would be more inclined to
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